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In this adversary proceeding the plaintiffs request that the
debtor’s discharge be denied based upon his alleged failure to
satisfactorily explain loss of assets and to answer questions
under oat h. In addition, the plaintiffs have noved to dismss
the underlying bankruptcy case for alleged |ack of good faith by
the debtor. After carefully reviewi ng the evidence presented at
a consolidated trial on the notion to dismss and the adversary
proceeding held on June 8, 2000, the court concludes that while
grounds for denial of discharge have not been established, the
case should be dism ssed because it was not filed in good faith.

This is a core proceeding. See 28 U S.C. 8 157(b)(2)(A),(J) and

(0.

l.

The debtor, Ted Caswell Smth, filed for bankruptcy relief
under chapter 7 on May 13, 1999, scheduling unsecured clainms in
t he anount of $107,452 and one secured claim of $24,000. First
American Bank is listed as the secured creditor holding a deed
of trust on the debtor’s residence which he values at $75, 000.
The unsecured obligations listed by the debtor includes credit
card debt totaling $16,648 owed to five different conpanies and
busi ness debts owed to James Wdener and John Squibb in the

amount of $45, 402 each. In his Schedules | and J, the debtor




indicates that he has current nonthly expenditures of $1,012,

but no i ncone. In response to question no. 1 in his statenent
of financial affairs, the debtor lists $0 in income from Apple
Honmes Corporation in 1997, 1998 and 1999, and his wife s incone
in 1997 and 1998 fromthe Johnson City School System

The plaintiffs, John and Martha Squibb and Janes W dener
filed a conplaint initiating this adversary proceedi ng on August
12, 1999, along wth a notion to dismss pursuant to 11 U S.C
§ 707(a) in the chapter 7 case. The plaintiffs assert that the
debtor did not file for bankruptcy relief in good faith and that
grounds exist for a denial of discharge under 11 US.C. 8§
727(a).

As grounds for both the notion and the conplaint, the
plaintiffs allege that: (1) the filing of the bankruptcy was for
the sole purpose of avoiding paynent to the plaintiffs; (2)
except for sone credit card debt and a residential nortgage, the
debtor scheduled no debts other than the debts owing to the
plaintiffs; (3) the filing of the petition was in response to
the plaintiffs’ enforcenment of their judgnment |ien against the
debtor’s one-half interest in a house and |ot the debtor and his
brother inherited in 1998 from their deceased parents; (4) the
debtor has failed to nmake lifestyle adjustnents or any effort to

repay the plaintiffs; (5) at least since 1985, in an intentional



and fraudul ent effort to evade creditors including the
plaintiffs, the debtor has placed assets in the names of his
children, yet has retained control over the assets and has
enj oyed the products, proceeds, and benefits therefrom (6) in
connection with sworn testinony given on May 23 and Novenber 11,
1997, the debtor has failed and refused to answer questions
under oath and produce recorded information from which his
financial condition m ght be ascertained; and (7) the debtor has
failed to explain any | oss of assets or deficiency of assets to
meet his liabilities.

In his response to the notion to dismss and answer to the

conpl ai nt, the debtor generally denies the plaintiffs’
al | egati ons. He asserts that the bankruptcy filing “was
precipitated by the open-heart surgery [he] underwent in

January. When it becane clear that he needed to elimnate the
stress of his financial condition for his health, he decided to
file this Petition.” Al though the debtor admts that the
plaintiffs’ action to enforce their lien against his inherited
property was pending when his bankruptcy case was filed, he
asserts that the timng was coincidental because he would not be
able to retain the inherited property regardless. Wth respect
to the assertion that the debtor has been placing assets in his

children’s nanes to defraud creditors, the debtor responds that



“[t]he Plaintiffs have had at |east three years to challenge the
propriety of these alleged transfers under the fraudulent
conveyance laws of this state and have failed to successfully
chal | enge the transfers.”

Prior to trial, the parties stipulated to the follow ng
facts: As of WMy 13, 1999, when the bankruptcy case was
comrenced, the debtor was indebted to plaintiffs John and Martha
Squibb in the anobunt of $88,739.23 and to plaintiff Janes
Wdener in the anmpbunt of $88,739.23. These obligations are
based on judgnents entered agai nst the debtor on May 2, 1996, by
the Chancery Court for Washington County, Tennessee. In his
decision the chancellor stated that the debtor and his wfe
“decided to basically try to get property in the hands of their
children and out of the reach of creditors.”

The judgnents which the plaintiffs hold against the debtor
arose out of a relationship between the parties which dates back
several years. The three gentlenen, Messrs. Smith, Squibb and
W dener, were owners of the stock in Action Mrtgage Conpany, a
corporation which was obligated to First Tennessee Bank on a $2
mllion line of credit. Personal guaranties of that obligation
were executed by the debtor on March 13, 1986, the Squibbs on
Novenber 4, 1986, and M. Wdener on April 5, 1988. \When Action

Mortgage Co. defaulted on its obligation to First Tennessee



Bank, the Squibbs and M. Wdener paid the debt and sought
contribution from the debtor for his share of the indebtedness.
The judgnents awarded in 1996 were the result.

On April 1, 1985, the debtor and his wfe executed eight
deeds conveying various parcels of real property, including 25
acres of land in Johnson County, Tennessee, to one or nore of
their three children, Theodore Craig Smith, Melissa Rose Snmith
and Robert Bryan Smth, who at that tinme were 19, 13, and 12
years of age, respectively. All three children were given the
remai nder interest in their parents’ residence |located at 1709
McClellan Drive, Johnson City, wth the debtor and his wfe
retaining life estates. Also in April 1985, Action Mrtgage Co.
conveyed to the Smiths” older son, Craig, a lot |located in Knox
County, Tennessee. This lot had been acquired by Action
Mort gage’ s predecessor fromthe debtor and his wife in 1979. 1In
1989, Craig conveyed the property to his sister Mlissa, who
subsequently transferred the property to a Duward W Col eman
through her attorney-in-fact, her father, the debtor. Each of
the children granted their father a general power of attorney on
January 25, 1994.

Notwi t hstanding legal title in their children’s nanes, the
debtor and his wife have at various tinmes nmade representations

as to their ownership of the properties. In a persona



financial statenment dated March 30, 1986, provided by the debtor
and his wfe to Tri-City Bank, they listed their residence and
the properties located in Johnson and Knox Counties as assets
owned by them In a financial statenent dated July 18, 1988
provi ded by the debtor to First Tennessee Bank and introduced as
Exhibit 3, the debtor represented that he had 100% ownership in
both his residence and the Knox County property, but that the
Knox County property was titled in his wfe' s nane. Simlarly,
in a letter dated April 4, 1988, the debtor offered the Johnson
County property as collateral for Action Mrtgage' s obligation
to First Tennessee Bank.

In July 1989, the debtor and an individual naned Robert S.
Wl son acquired real property in R chnond County, Georgia. By
deed dated June 15, 1996, the debtor conveyed his one-half
interest in the property to his son Craig in consideration of
| ove and affection. At the tinme of the conveyance, the real
property was encunbered by a nortgage in the anmpbunt of $139, 000.
After Craig conveyed his interest to Apple Hones Corporation
the plaintiffs filed a lawsuit against the debtor, Craig, and
Appl e Hones Corporation in a Ceorgia state court to set aside
the conveyances. The court concluded that Apple Hones
Corporation was a bona fide purchaser because it had assuned an

i ndebt edness in the anount of $113,000 and had issued stock to



Craig in consideration for the transfer.

The parties also nmade certain stipulations regarding three
cor porations, Econony Builders, Inc., Central Developnent, Inc.
and Nashville Sound, Inc., owned by the debtor’s children. The
debtor has served as a board nenber and an officer of each of
these corporations since their inceptions. The 1999 annua
report for Econony Builders lists the debtor as its president.
On a Cctober 12, 1999 questionnaire for the state of Tennessee
Al coholic Beverage Comm ssion, the debtor stated that he was
vi ce-president of Nashville Sound and that he had been enpl oyed
by Econony Builders, a hone sal es business, from 1990-1999. In
a deposition given April 4, 1995, the debtor testified that he
is the “man in charge” of Central Devel opnent Conpany, Econony
Bui | ders and Nashville Sound, drawi ng a salary from each.

Finally, with respect to the nortgage to First Anerican Bank
on the debtor’s residence, the parties stipulated that the |oan
proceeds were used to help son Craig purchase a condom ni um and
house in Nashville and that after the debtor’s bankruptcy
filing, the debt to First American Bank was paid by Nashville

Sound.

O her than the debtor, only one witness testified at the



trial, CGndy Wnn. M. Wnn is the ower and manager of W dener
| nsurance Agency, having purchased the conpany in 1995 from her
father, James H Wdener, one of the plaintiffs in this action

Ms. Wnn first becane enployed at the agency in March 1992. She
testified that the agency provided honeowners insurance for the
debtor for many years and insurance for a couple of buildings on
Bristol Hi ghway with which he was connected. She stated the
agency also wote workers’ conpensation and general liability
i nsurance for Nashville Sound from 1992 to 1998. I ntroduced as
Exhibit 6 was the application by Nashville Sound for workers

conpensation insurance for 1996. Ms. Wnn testified that she
obtained the information for the application from the debtor
over the phone and that he later canme in and signed the form

The application indicated that the debtor was vice-president,
owned 50% of the conpany, and that his renuneration was $30, 000.
Craig Smth was l|isted as president with 25% ownership, and
Bryan Smith as secretary-treasurer with 25% ownership, with the
remuneration of each listed at $25,000. M. Wnn testified that
ownership and officer information was inportant for workers’
conpensation applications since it was necessary to indicate
whet her these principals were being included or excluded from

cover age. Also introduced was collective Exhibit 28 which

consists of certain docunents from the agency’'s file on



Nashvill e Sound. These records evidence that the insurance
premuns for Nashville Sound’s policy were witten on checks
signed by the debtor.

On cross exam nation, Ms. Wnn admtted that Nashville Sound
was regularly run by a nmanager. She stated that although in the
early years nost of the contact regarding Nashville Sound s
i nsurance had been with the debtor, she had dealt with Bryan a
ot during the last year of the policy, 1998, and that Bryan
cancel ed the policy on March 16, 1999.

Ms. Wnn was also questioned regarding insurance provided
by her agency on Montclaire Apartnments, which was one of the
parcels of real estate conveyed by the debtor and his wife on
April 1, 1985, to one of their children. The records for this
policy included a July 11, 1991 policy anmendnent which changed
the name of the insured from “Ted C. Smith dba Mntclaire
Apartnments” to “Theodore Craig Smth dba Mntclaire Apartnents.”
Premiuns in 1991 were paid by checks drawn on the personal bank
account of Theodore C. Smth, which apparently referred to
Craig, but were signed by the debtor. The 1992 application for
insurance listed Craig as the insured and the debtor as the
contact person. Premuns in 1993, 1994, and 1995 were paid by
Econony Builders on checks signed by the debtor. Invoices in

1994 and 1995 listed Ted C. and Rose E. Smth as the insured due

10



to the fact, according to M. Wnn, that the account had
originally been set up in their nanes. Ms. Wnn admtted that
the agency knew that Craig was the insured but explained that
sone of the correspondence regarding the policy was addressed to
t he debtor because he was the one with whom she al ways dealt and
he paid the prem uns.

Simlarly, M. Wnn was questioned regarding property and
liability insurance on buildings owed by Central Devel opnent,
Inc. The Septenber 16, 1993 application for insurance initially
listed the debtor as the insured, but the debtor’s name was
struck through and the nane of Central Devel opnent, Inc. was
inserted with the notation that the debtor was the contact
person. In the remark section, it was noted that the agency had
“controlled the account since 9/25/88” and “Please change nane
to Central Dvlpt, Inc.” The application was signed by the
debtor as vice president. Thereafter, premuns were paid on
Central Devel opnent’s checks which were signed by the debtor.
As with respect to Nashville Sound, Ms. Wnn testified that all
of her contact regarding the Central Devel opnent account was
with the debtor until 1998. Begi nning then, Bryan would on
occasion return the call when she had telephoned and left a
nessage for the debtor.

At the tinme of trial, the debtor was 62 years of age. The

11



debtor testified that he and his wife nade the conveyances of
real property to their children in 1985 after he had read an
article about inheritance taxes. He stated that different
parcels were conveyed to different children in order to give
each child the property that was best suited for him or her.
For exanpl e, he gave the 25 acres which had been his
grandfather’s to his son Bryan because the l|land was good for
hunting and Bryan liked to hunt. The debtor testified that at
the time of the conveyances, he was not personally obligated on
the First Tennessee Bank debt and “wasn’t worried about it
because there was plenty of collateral to take care of that
debt.” He stated that he was worth $1.5 nmillion at that tine,
had noney in the bank, owned stock and four or five other
parcels of real property, and had the businesses, Action
Mortgage Co., A-1 Builders, and Col onial Homes.

The debtor and his w fe began operating Action Mrtgage Co.
in 1976. Because they did not have the resources on their own
to borrow the anobunt of noney needed to expand the business,
John Squibb was brought into the business in 1985 when he
purchased Ms. Smth's 50% ownership interest. On March 8,
1985, Action Mrtgage Co. becane obligated on a $2 mllion |ine
of credit promssory note to First Tennessee Bank. Apparently

the note had a one year term and upon the renewal of the note,
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First Tennessee Bank asked the principals to sign persona
guaranties, which they did in 1986. In 1988, Janmes W dener
obt ai ned one-half of John Squibb’s interest in Action Mortgage
Co. and executed a guaranty of the conpany’s obligation to First
Tennessee Bank. During the sane tinme period, Messrs. Smth and
Squi bb transferred a 50-acre tract of land jointly owned by them
i n Washington County, Tennessee to Action Mrtgage Co., which
thereafter attenpted to grant First Tennessee Bank a lien on the
property to secure its line of credit prom ssory note. Because
of a defect in the conveyance, First Tennessee Bank rel eased the
l'ien in Novenber 1988.

Al though the debtor’'s testinony was not clear on the
subject, it appears that at sonme point the debtor ceased
managi ng Action Mrtgage Co. and relinquished his ngjority
i nterest. By m d-1988, Action Mrtgage Co. was out of business
although it still owed First Tennessee Bank over $200, 000, which
the debtor and Messrs. Squibb and Wdener agreed to repay.
Notwi t hstanding this agreenent, the debt to First Tennessee Bank
was eventually paid off in 1991 by Messrs. Squi bb and Wdener
only. The judgnents which they obtained against the debtor in
1996 was for 1/3 of the suns paid by them to First Tennessee
Bank.

The debtor testified that by 1995 his assets were gone. He

13



stated that one of his businesses, Colonial Hones, ceased
operations due to a fire, leaving himwth a personal liability
to First American Bank of $100,000 to $200, 000 which he paid by
cashing in IRA's and selling other property owned by the debtor.
The debtor also testified that his inconme has substantially
reduced over the years. According to the debtor and his wife's
joint federal inconme tax returns, their incone in 1985 was
$88,491 and $104,339 in 1986. Thereafter, their incone was
significantly less: $47,775 in 1987, $42,376 in 1988, $57,861 in
1989, $52,991 in 1990, $47,424 in 1991, and less than $40, 000
for each of the years from 1992-1997.

The debtor stated that his main and probably only reason for
filing bankruptcy was that he began experiencing health probl ens
and had heart surgery in January 1999. He said that he did not
believe that he could hold down a job now because he is a
di abetic, has high blood pressure, and has to go to the Veterans
Adm ni stration hospital every other week. He stated that he
lives off his social security incone and his wife' s salary.
When asked why he was requesting a discharge, he stated that it
would be a load off his mnd, he could sleep at night and woul d
not be harassed. When asked to explain what changes had taken
place in his lifestyle, the debtor testified that previously he

was financially able to vacation in Hawaii, Portugal, the
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Cari bbean, and Myrtle Beach with the children, but that it had
been at |east ten years since he had taken such a trip.
Previously he was able to buy his wife nice presents, but he had
hardly purchased anything for her in last five years and had not
purchased a new suit for hinself in ten years.

The fortunes of the debtor’s children have been nore
favorable. One of the parcels of real property conveyed by the
debtor and his wife to their children in 1985 was condemed in
1989 by the state and the <children received $205,000 in
conpensati on. Wth this noney, the debtor purchased a portion
of a shopping center in Johnson Cty and placed title to the
property in the name of Central Devel opnent, Inc. At about the
same tinme, the debtor fornmed the corporation Nashville Sound
because his son Craig wanted to open a country nightclub. In
1991, the debtor forned Econony Builders, Inc., a corporation
that sells nodul ar and nobile homes. The stock for all three of
these corporations is held by the debtor’s chil dren.

Despite his incorporation of these businesses, the debtor
testified that he has never owned any interest in the
corporations and that he has just nanaged them for his children
while they were away attending college out of town. The debtor
testified that his son Craig ran Nashville Sound for a while

until he decided to go to college and that he has just now
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graduated from |aw school. The debtor further testified that
his son Bryan has been back in Johnson City for two years and
that he has been running all of the businesses since his return.
Daughter Melissa went to college in Kentucky and continues to
live there. The debtor testified that the noney for all three
to go to college canme from the operations of these three
busi nesses.

The debtor testified that at tines in the past he received
small, but irregular salaries from his children’s corporations.
He stated that he did not receive salaries on a regular basis
because noney not always there and he really did not need nore
because his wife had a good incone. The debtor’s 1991 tax
return indicates that he received $3,200 that year from Econony
Buil ders and $11,000 from Nashville Sound. His 1992 return
lists incone of $4,500 from Nashville Sound.

The debtor denied that he ever told Ms. Wnn that he owned
50% of Nashville Sound or was receiving $30,000 a year incone
from the corporation. He said that Janes Wdener had carried
his insurance for twenty years and that often, he would just
drop by the insurance agency, pay the premum and sign the
application in blank.

When questioned concerning the real property in Georgia

which he and Robert WIson purchased in 1989, the debtor
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testified that he participated in this purchase at M. WIlson’s
request in order to help his friend out. The debtor stated that
nobile homes for rent were located on the property, that M.
Wl son collected the income and paid the expenses, and that he
had never received any incone from the property. The debtor
acknow edged that he transferred his interest in the GCeorgia
property less than two nonths after the plaintiffs obtained
their judgnment against him even though he testified in a
Novenber 1997 deposition that he had nmade no property transfers
after the judgnents. The debtor explained that he had been
m staken at the tinme of the deposition and thought that the
transfer had taken place before the judgnents rather than after.
The debtor was questioned extensively by plaintiffs’ counse
concerning his notivation for the transfers to his children, his
i nvolvenent in his children’s corporations, and the basis for
his bankruptcy filing. The debtor was rem nded that he had
testified in a Septenber 1993 deposition that he nade the 1985
transfers to his children because he was advised to do so for
estate purposes by attorneys Mark Dessauer and Robert Carter.
Yet in his Decenber 1999 deposition, the debtor stated that he
got the idea to make the transfers after reading an article
about inheritance taxes. \Wen asked about the discrepancy, the

debtor explained that Messrs. Dessauer and Carter had not
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actual ly advised himon this subject, that he had just nentioned
it to them while naking conversation at a deposition and they
had indicated that it was a good idea. The debtor conceded that
he had not filed gift tax returns to reflect the transfers, but
expl ai ned that he left this up to his accountants.

The debtor admtted that his bankruptcy attorney had
counsel ed him as early as Novenber 1997 about filing
bankruptcy, but that he did not file bankruptcy at that tine
because no one in his famly had ever filed for bankruptcy and
he did not want to enbarrass them The debtor al so acknow edged
that he had nade no effort to pay the plaintiffs, but noted that
his attorney had attenpted to obtain a settlenment anmount from
the plaintiffs. He al so observed that in 1999, the plaintiffs
recei ved $20,000 after they attached his one-half interest in a
house which he and his brother had inherited fromtheir parents.
Al t hough the debtor denied that his bankruptcy filing had been
pronpted by the plaintiffs’ collection efforts, he did concede
that in a Novenber 1997 deposition taken in connection wth
plaintiffs’ collection efforts he had stated that in his heart
he did not feel that he owed the noney. The debtor also stated
in that deposition that he spent his days doing different
things, that every day was different, that sonetines he would go

out of town, and that he had nade trips to Roanoke, Virginia and
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Washi ngton, D.C He financed these trips with four or five
t housand dol |l ars which he had saved, having won $700 or $800 in
a pool tournament and $500 on a Tennessee football gane.

The debt or acknow edged testifying in a 1995 deposition that
he was the “man in charge” of Central Developnment, Econony
Bui | ders, and Nashville Sound as far as the day-to-day business
of these corporations was concerned and that he drew a salary
from each. While admtting at trial that neither his 1994 nor
his 1995 federal income tax return |listed any incone from these
corporations, the debtor nonetheless testified that all of his
income from the corporations had been reported on his federal
I nconme tax returns.

Wien one of the buildings owned by Central Devel opnent
burned in 1995, the debtor sued Shel by Insurance agency due to
its refusal to pay out insurance proceeds. The debtor testified
that he was a plaintiff in that action because he had been
m stakenly listed as an owner on the policy. In a deposition
given in connection with that |lawsuit, the debtor stated that he
collected the rent from the various tenants who | eased property
from Central Devel opnent. Wth respect to the My 25, 1999
building permt which listed the debtor as the owner and
contractor of a building located at 505 Oleans Street in

Johnson City, the debtor explained that the building is actually
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owned by Central Devel opnent. He stated that the building had
been danaged by fire and was in the process of being repaired
when the building inspector canme by and inforned them that
unless they had a permt right after lunch the work would be
shut down. The debtor testified that |ater that day he went to
the building inspector’s office and paid the prem um and that
the office personnel already had the permt waiting for him He
denied that he informed them that he was the owner of the
bui | di ng.

The debtor acknow edged that he had been the applicant for
Nashville Sound’ s liquor |icense each year from the Tennessee
Al coholic Beverage Conm ssion. The debtor testified that he did
this because the applicant had to be sonmeone who was there part
of the tine. He also admtted advising the Tennessee Al coholic
Beverage Commi ssion by letter in March 1995 that he was the
manager of Nashville Sound, but explained that he did this
because the nmnager and assistant manager had resigned and it
was a requirenent that the Conm ssion be notified of managenent
changes. The debtor stated that he was manager for only a
coupl e of nont hs.

Simlarly, the debtor acknow edged |isting Econony Buil ders
as his enployer from 1990-1999 in Nashville Sound s 1999 I|i quor

license application to the Tennessee Alcoholic Beverage
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Comm ssion, but testified that he did not get incone every year
from Econony Buil ders. He also acknow edged that Econony
Bui l ders’ 1999 annual report to the Tennessee Secretary of State
listed him as president, but stated that Econony Builders was a
dormant corporation: it had no enployees and was not doing any
wor K. The debtor further acknow edged that he signed the
affidavit of value in a quitclaim deed dated February 28, 2000,
from his daughter to Econony Builders and that the next day as
vi ce-president of Econony Builders, he signed a warranty deed
transferring the property to a third party. This property was
one of the parcels conveyed by the debtor and his wife to their
children in 1985. The debtor testified that his son Bryan had
pl aced a nobile hone on the lot prior to its sale and that other
than handling the paperwork, he had no connection with the
transaction and received none of the incone fromthe sale.

The debtor admitted that all three corporations use the sane
post office box but denied that he personally uses this box. He
acknow edged that several years ago for a short period of tine
his personal bank statements were nmailed to that box. The
debtor also admtted that several years ago he endorsed a
partial pay agreenment with respect to a tax lien against
Nashvi | | e Sound.

The debtor was questioned regarding the 25 acres which he
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conveyed to his son Bryan in April 1985 and his Decenber 1999
deposition wherein he stated that this real property had never
been titled in his name, that it had always been titled in
Bryan’s nane. The debtor admitted that this deposition
testinmony was incorrect, but stated that he nust have
m sunderstood the question because he has never deni ed
previ ously owning that property.

Not w t hst andi ng the debtor’s pretrial stipulation that “[i]n
a letter dated 04/04/88 by Hal J. Dunning, Vice-President of
First Tennessee Bank National Association, as executed by Ted C
Smth, John Squibb and Jim Wdener, Ted C. Smith offered the
Johnson County property ... as collateral for a loan from First
Tennessee Bank,” the debtor denied at trial that he had nade any
such offer. He testified that he told the bank officer that
“Bryan m ght put up the property if he had to.” The debtor also
observed that the letter did not state that he personally owned
the 25 acres.

The debtor testified that he drives a 1990 Infiniti
Autonobile that is owed and was paid for by Econony Buil ders.
In his 1997 deposition, he opined that the car was owned by
Nashville Sound. Wth respect to the nortgage to First American
Bank on his residence which was listed in his schedules, the

debtor testified that he and his wife had borrowed the noney in
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1994 to help his son Craig purchase a hone in Nashville. He
stated that it was at this tinme his children gave him a general
power of attorney since it was necessary for them to sign the
deed of trust due to their remainder interest in the residence.
After the bankruptcy filing, the nortgage was paid by Nashville
Sound. The debtor admtted that he did not disclose in his
schedul es that the debt to First American Bank was incurred for
the benefit of his son.

The debtor was questioned regarding the fact that he filed
an anmended 1997 tax return listing interest incone of $10,000
from Apple Homes Corporation, yet his statenent of financia
affairs listed $0 incone from Apple Homes. He explained that in
conpleting the statenent he thought the question referred to
salary, and that he had never received any salary from Apple
Hones. The debtor stated that he nmade a |oan to the corporation
ten or twelve years ago and the $10,000 referenced in his
anmended tax return was interest on this |oan. Wen asked why he
listed Appl e Homes as a source of incone but with $0 anount, the
debtor testified that this was done at the direction of his
attorney since he had been involved in a lawsuit wth the
cor poration.

In addition to the testinonies of the debtor and Ms. Wnn,

al so admtted into evidence were numerous exhibits including the
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deposition transcript of the debtor taken on Decenber 15, 1999,
in connection with this adversary proceeding, the transcript of
the debtor’s deposition taken on Novenber 11, 1997, in
connection wth the ©plaintiffs’ collection efforts, t he
transcript of the deposition given by the debtor on April 4
1995, in the Ted C. Smith v. Shelby Ins. Co. state court action,
the debtor’s pretrial deposition transcript dated Septenber 16,
1993, in the state court action by the plaintiffs against the
debtor, the deposition of Bryan Smth dated May 23, 1997, and
the transcript for the April 8 and 9, 1996 state court trial

whi ch produced the judgnments held by the plaintiffs.

Il

The court wll first address the plaintiffs argunents
regarding the denial of discharge. Plaintiffs do not cite any
particul ar subsection of 11 U S.C. § 727(a) as the basis for the
deni al of discharge, nor do they argue the discharge issues in
their pretrial brief other than in a conclusory statenent at the
end. Plaintiffs did assert in closing argunent at trial that
the debtor should be denied a discharge under subsections
(4)(A,(D and (5 of 8§ 727(a). Each of these will be discussed
in turn.

The plaintiffs bear the burden of establishing grounds for
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an objection to discharge by a preponderance of the evidence.
Barcl ays/ Anrerican Bus. Credit, Inc. v. Adans (In re Adans), 31
F.3d 389, 394 (6th Cr. 1994). In order to preserve the fresh
start policy wunderlying the Bankruptcy Code, exceptions to
di scharge should be construed strictly against the objector and
liberally in favor of the debtor. Hendon v. Qody (In re Qody),
249 B.R 482, 487 (Bankr. E.D. Tenn. 2000).

Subsection (4)(A) of 8§ 727(a) provides an exception for
di scharge if “the debtor knowi ngly and fraudulently, in or in
connection with the case ... nade a false oath or account.” To
prevail wunder this subsection, the plaintiffs nust prove that:
(1) the debtor nmade a fal se statenent under oath; (2) the debtor
knew the statement was false; (3) the debtor nmde the statenent
with fraudulent intent; and (4) the statenent related materially
to the bankruptcy case. I d. “Statenents in bankruptcy
schedul es are given under oath, and a fact is material if it
concerns discovery of assets, business dealings or the existence
or disposition of property.” Hano v. WIlson (In re Hano), 233
B.R 718, 724 (B.AP. 6th Cr. 1999). A false oath is know ng
and fraudulent if “the debtor knows the truth and nonethel ess
willfully and intentionally swears to what is false.” Pigott v.
Cline (In re dine), 48 B.R 581, 584 (Bankr. E.D. Tenn. 1985).

Proof of intent nay be inferred from circunstantial evidence or
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from the debtor’s conduct. In re Hanpb, 233 B.R at 724. A

fal se statement resulting from ignorance or carel essness is not
one that is knowing and fraudul ent. See, e.g., 6 CoLIER N
BankrupTCy § 727.04[1][a] (15th ed. rev. 2000).

The plaintiffs contend that the follow ng constitute false
statenents under oath: (1) the debtor’s failure to list in his
schedul es that he received incone of $10,000 from Apple Hones
Corporation in 1997 and his denial of income from Apple Hones in
his Decenber 1999 deposition; (2) statenents in the debtor’s
Decenber 1999 deposition as to the notivation for his 1985
transfers to his children; (3) the debtor’s failure to disclose
in his schedules that the hone equity loan on his residence was
for the benefit of his son Craig; and (4) the debtor’s denial in
hi s Decenber 1999 deposition that the 25 acres in Johnson County
presently owned by son Bryan had ever been in the debtor’s nane.
Clearly, the debtor’s failure to disclose in his schedul es that
he received income from Apple Hones Corporation is a false
statenent under oath, as is the denial in the Decenber 1999
deposition. Furthernore, statenents regarding sources of incone
as a general rule are materially related to the bankruptcy case.
See Neugebauer v. Senese (In re Senese), 245 B.R 565, 574
(Bankr. N.D. Il1. 2000).

However, the court does not conclude that the evidence
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establishes that the debtor knowi ngly and fraudulently made the
fal se statenents. He testified that the inconme was the result
of interest paid on a loan to Apple Homes Corporation which he
had nade ten or twelve years previously. He stated that the
receipt of this noney had slipped his mnd and that he thought
the question in the statenent of financial affairs was referring
to salary. The debtor’s attorney also assunmed responsibility
for the error stating that she had failed to request copies of
the debtor’s amended tax returns. Because there was no evidence
that the debtor would be receiving any additional noney from
Appl e Hones Corporation, the debtor had nothing to gain by
keeping this information secret. Furthernore, it appears that
receipt of this inconme had already been disclosed to the
plaintiffs in connection wth their collection efforts.
Accordingly, false statenents made by the debtor regarding his
i ncome from Apple Hones Corporation do not provide a basis for
deni al of discharge under § 727(a)(4)(A).

The next category of alleged false statenents by the debtor
pertain to responses he gave when asked about his 1985 transfers
to his children. The plaintiffs allege that the debtor’s
statenents in his Decenber 1999 deposition regarding the inpetus
for his 1985 transfers were false because they conflicted with

the statenments given himin a 1993 deposition. The plaintiffs
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mai ntain that because the 1993 statenents were closer in tinme to
the transfers, those statenents were true and the 1999
statenents were false. In the 1993 deposition, the debtor
testified that he and his wife transferred the property “for
estate purposes” and that attorneys Mark Dessauer and Robert
Carter “advised me to do it this way.” In his 1999 deposition

the debtor responded as follows when asked, “Wwo first came up

with the idea to nake those conveyances? Do you recall?”

No, Sir. | just, | just don't recall. Li ke | was
telling Ms. Fugate one tine, | still have an article
|’ ve got. It says cone see us or sonething, don't
give all your assets, 50% of your assets to the
gover nnent . I think naybe nme and B.K Barker was
goi ng over that. |’ve still got it, that ad. And
that’s one of the main reasons | renenber, | just
wanted to get ny estate planning right, rather than to
wait til | died and ny wife died and go through the
i nheritance taxes and the hassle and everything you go
t hrough.”

The court is unable to conclude that this statenent was in
fact false or that even if false, the debtor made the statenent
know ngly and fraudulently. Granted, the debtor’s 1999
deposition testinony differs from his 1993 testinony, but that
al one does not indicate that one was false and the other true,
even if one was closer in time to the transfers. Furt her nore
it is clear from a fair reading of the response quoted above
that the debtor was not nmaking an unequivocal statement in his

1999 deposition. He first states that he can’t recall who cane
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up with the idea and then says that he thinks he and B. K Barker

di scussed the article and estate planning. There is no
i ndication that the debtor intended to m slead anyone with these
st at enent s.

Simlarly, the court does not find a basis for a denial of
di scharge for false oath due to the debtor’s failure to disclose
that the loan from First Anerican Bank was to enable the
debtor’s son to purchase a home. Although this fact should have
been disclosed as a potential asset of the debtors, again the
absence of this information appears to have been the result of
i nadvertence rather than a deliberate attenpt on the part of the
debtor to mslead or defraud his creditors since the asset would
have been offset by the obligation to First American Bank
resulting in a net recovery of $0 for the estate.

The plaintiffs’ remaining argument regarding false oath
refers to the debtor’s mnisstatenment in his Decenber 1999
deposition that he had never owned the 25 acres in Johnson
County, Tennessee presently titled in the nane of son Bryan. At
trial the debtor explained that he nust have m sunderstood the
questi on because he had never denied that he owned the property
previously. Wile from a review of the transcript of the
deposition it is difficult to understand how the question could

have been m sunderstood, there is no evidence that the debtor
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knowi ngly and fraudulently nade the false statenent. It has
been known throughout the course of Ilitigation between the
parties that the 25 acre farm was one of the parcels of real
property transferred by the debtor and his wife in April 1985.
The debtor had nothing to gain by denying that he had ever owned
the property. Accordingly, no grounds for denying the debtor a
di scharge under 11 U S.C. 8§ 727(a)(4)(A) have been established.

Li kewi se, the court finds no basis for denying a discharge
under subsection 8§ 727(a)(4)(D). Thi s subsection provides that
a discharge wll be denied if “the debtor knowngly and
fraudulently, in or in connection with the case ... wthheld
froman officer of the estate entitled to possession under this
title, any recorded information, including books, docunents,
records, and papers, relating to the debtor’s property or
financial affairs.” The plaintiffs have alleged generally that
the debtor wthheld recorded information relating to his
financial affairs. No evidence was offered, however, as to what
recorded information the debtor has failed to provide.
Accordingly, this claimis without nerit.

Paragraph (5) of § 727(a) provides that a discharge shall
be denied if the debtor “has failed to explain satisfactorily,
before determ nation of deni al of di scharge under this

par agraph, any |loss of assets or deficiency of assets to neet
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the debtor’s liabilities.” “The plaintiff has the burden of
i ntroducing evidence of the disappearance of assets or of
unusual transactions. The burden then shifts to the defendant
to satisfactorily explain the loss or deficiency of assets.”
Montey Corp. v. Miletta (In re Miletta), 159 B.R 108, 116
(Bankr. D. Conn. 1993). “The test under this subsection rel ates
to the credibility of the proffered explanation, not the
propriety of the disposition.” 1d.

As the basis for their argunment that the debtor’s discharge
shoul d be denied under § 727(a)(5), the plaintiffs point to the
debtor’s many representations of ownership in property which is
titled in his children’s nanes. They note that the debtor
listed the properties located in Knox and Washi ngton Counties in
his 1986 and 1988 financial statenents and offered the
Washi ngton County property as collateral even though title to
this property was conveyed to the debtor’s children in 1985.
The plaintiffs also cite the building permt signed by the
debtor on My 25, 1999, which lists him as the owner of a
building titled in the nanme of Central Devel opnent.

In essence, the plaintiffs are alleging that the debtor
continues to own these properties and that the transfer of title
to his children was a scamor fraud. Even if true, this type of

conduct does not fall wthin confines of § 727(a)(5). “The
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proper question the court mnust ask under Section 727(a)(5) is
what happened to the assets, not why it happened.” M nsky v.
Silverstein (In re Silverstein), 151 B.R 657, 663 (Bankr.
E.D.N. Y. 1993)(enphasis in original). “The court need only
deci de whether the explanation satisfactorily describes what
happened to the assets, not whether what happened to the assets
was proper.” |d. From the paper trail introduced at trial, it
is clear who has record title of the real property conveyed by
the debtor. Because plaintiffs’ conplaint only attacks the
propriety of those transfers. there is no basis for a denial of
di scharge under 8 727(a)(5). See In re Silverstein, 151 B.R at
663 (although debtor’s transfer of his interest in his hone
provi ded basis for denial of discharge under 8§ 727(a)(4), it did
not properly fall wthin 8 727(a)(5) as its disposition was

satisfactorily expl ai ned).

V.
Lastly, the court turns to the plaintiff’s notion to dism ss
t he bankruptcy case under 11 U S. C 8§ 707(a) for l|ack of good
faith. Section 707(a) of the Bankruptcy Code provides as
fol | ows:
The court may dismss a case under this chapter only

after notice and a hearing and only for cause,
i ncl udi ng—
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(1) unreasonable delay by the debtor t hat i's

prejudicial to creditors;

(2) nonpaynent of any fees or charges required under

chapter 123 of title 28; and

(3) failure of the debtor in a voluntary case to file,

within fifteen days or such additional tinme as the

court may allow after the filing of the petition

comrenci ng such case, the information required by

paragraph (1) of section 521, but only on a notion by

the United States trustee

Al though lack of good faith is not specifically listed as
a ground for dismssal under this section, the Sixth Crcuit
Court of Appeals has recognized that the word “including” as
used in the preanble to 8 707(a) “is not nmeant to be a limting
word” and that grounds other than those delineated in the
statute may provide a basis for dismssal when cause exists.

I ndustrial Ins. Serv., Inc. v. Zick (In re Zick), 931 F.2d 1124,
1126 (6th Gr. 1991). In Zick, the court concluded that a good
faith requirenent is inherent in the purposes of bankruptcy
relief and that, therefore, “lack of good faith is a valid basis
of decision in a ‘for cause’ dismssal by a bankruptcy court.”
Id. at 1127. The Sixth GCrcuit observed that “the facts
required to mandate dism ssal based upon a |lack of good faith
are as varied as the nunber of cases.” 1d. The court, however,
al so cautioned that:

[d]ism ssal based on lack of good faith nust be

undertaken on an ad hoc basis. [cite omtted]. It

shoul d be confined carefully and is generally utilized
only in those egregi ous cases that entail conceal ed or
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m srepresented assets and/or sources of incone, and

excessi ve and conti nued expendi t ur es, | avi sh

lifestyle, and intention to avoid a |large single debt
based on conduct akin to fraud, msconduct, or (ross
negl i gence.

ld. at 1129.

In the aftermath of Zick, bankruptcy courts in this circuit
have developed a list of factors to consider in determ ning |ack
of good faith. The bankruptcy court for the Western District of
Kentucky in In re Spagnolia, 199 B.R 362, (Bankr. WD. Ky.

1995), has found the followng factors to be rel evant:

1. The debtor reduced his creditors to a single
creditor in the nonths prior to filing the petition.

2. The debtor failed to nmake l|ifestyle adjustnments or
continued living an expensive or lavish lifestyle.

3. The debtor filed the case in response to a judgnent
pending litigation, or collection action; there is an
intent to avoid a |arge single debt.

4. The debtor nade no effort to repay his debts.

5. The unfairness of the use of Chapter 7.

6. The debtor has sufficient resource to pay his
debt s.

7. The debtor is paying debts to insiders.

8. The schedules inflate expenses to disguise
financi al well -bei ng.

9. The debtor transferred assets.

10. The debtor is over-utilizing the protection of the
Code to the unconscionable detrinment of creditors.
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11. The debtor enployed a deliberate and persistent
pattern of evading a single major creditor.

12. The debtor failed to nmake a candid and ful
di scl osure.

13. The debts are npbdest in relation to assets and
i ncone.

14. There are nultiple bankruptcy filings or other
procedural “gymmastics.”

Id. at 365; see also In re Enge, 226 B.R 396, 399-400 (Bankr.
WD. Ky. 1998).

Wth respect to factors two and eight, there was no evidence
that the debtor was living a lavish lifestyle or that he had
inflated his expenses. The debtor lives in a nodest hone and
drives a ten year-old car. He testified that his standard of
living has declined over the years, such that he is no |onger
able to take nice trips or buy his wi fe expensive presents. The
debtor is 62 years of age, had heart surgery in January 1999
and is a diabetic. According to the debtor, his only current
sources of incone are $800 per nmonth in Social Security and his
wi fe’'s teaching salary.

On the other hand, the bankruptcy does appear to have been
filed primarily to discharge the obligations to the plaintiffs,
factor three in the Spagnolia |ist. The judgnents held by the
plaintiffs represent 91% of the debtor’s total outstanding debt.

Al though the debtor denies that the plaintiffs’ «collection
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efforts pronpted the bankruptcy filing, the plaintiffs’
attachnment of the debtor’s inherited property took place within
a few nonths preceding the bankruptcy filing. The debt or
testified that he was asking the court to grant him a discharge
in order to stop the plaintiffs’ harassnent and there was no
evi dence that any of the debtor’'s other creditors had initiated
collection activity.

Furthernore, the debtor admttedly has nade no effort to pay
the judgnents held by the plaintiffs, factor four. To the
contrary, in the debtor’s words, he believes in his heart that
he doesn’t owe the judgnents. As stated by the debtor in his
1997 deposition, “[i]n ny opinion, | don't owe them nothing.’
The debtor’s testinony that he has not paid the judgnent because
he has not had the noney to do so is discredited by the fact
that after plaintiffs obtained their judgnents against him the
debtor gave his property in Georgia to his son, sold an antique
car for $3,500, and received $10,000 as interest on a loan in
connection wth the Georgia property (and presumably also
recei ved repaynent of the |loan at that tine), but nade no effort
to use these funds to pay the judgnents. In addition, savings
and wi nnings from pool tournanents and sporting bets were used
to finance trips to Roanoke, Virginia and Wshington, D.C,

rather than satisfy his financial obligations. Although it was
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noted that debtor’s counsel had requested in a Decenber 8, 1997
letter that plaintiffs’ counsel propose an anount which they
woul d accept in satisfaction of their judgnents, this request,
which was coupled with a threat of bankruptcy, constituted a
nere settlenent offer at nost rather than a good faith repaynent
effort.

Factors nine, eleven and twelve are that the debtor has
transferred assets, has enployed a deliberate and persistent
pattern of evading a single major creditor, and has failed to
make a candid and full disclosure. Clearly, the debtor’s
transfers of real property in 1985 took place years before the
judgnments were obtained by the plaintiffs in 1996 and even
before the guaranties, out of which the judgnments arose, were
signed in 1986 and 1988. Thus, it can not be said that the
initial conveyances were designed to defraud the plaintiffs.
Nonet hel ess, it is interesting to note that the transfers were
made on April 1, 1985, less than thirty days after the debtor’s
conpany, Action Mrtgage, obligated itself on a $2 mllion
prom ssory note to First Tennessee Bank on March 8, 1985.
Furthernore, Nashville Sound, Central Devel opnent, and Econony
Builders were all formed by the debtor and ownership thereof
placed in the children’s nanes after the guaranties were signed

and after Action Mrtgage Co. defaulted on its loan to First
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Tennessee Bank. On January 17, 1990, the debtor transferred to
his children his interest in an April 18, 1989 prom ssory note
in the face ampbunt of $67,500 signed by a Larry D. and Carolyn
M LeSueur and any interest he had in the conpany United
I nvestments Corporation for $10 consi deration.

The court is firmy convinced after reviewng all of the
evi dence that while the initial 1985 transfers may not have been
designed to defraud creditors, the debtor thereafter took
advantage of the fact that the real properties had been placed
in his childrens nanmes in order to protect his business
enterprises fromthe reach of his creditors. This conclusion is
based on the fact that notw thstanding actual title in the nanes
of his children, who were only 19, 15, and 12 years of age at
the time of the initial property transfers, the debtor treated
the transferred properties as his own. The debtor represented
in financial statenments in 1986 and 1988 that he was the owner
of the various parcels of realty transferred, and he continued
to nmanage the properties and pay the property taxes. The
debtor’s statement that he did not offer the 25 acres as
collateral to First Tennessee Bank in 1988, but said he would
ask Bryan if he would do so is sinply not credible considering
the debtor had continued to manage the property, Bryan was 15

years old at the time, and there was no indication that Bryan
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had assuned control over the property. Simlarly, it was the
debtor, rather than his children, who nade the investnent
decisions in 1989 when a substantial amount of noney was
received for one parcel fromthe state of Tennessee.

This practice of placing ownership in the nanes of this
children <continued in the early 1990s when the three
corporations, Central Developnent, Nashville Sound, and Econony
Bui | ders were created. These corporations were fornmed by the
debtor and it was the debtor who operated these conpanies on a
daily basis. The debtor explained in a 1995 deposition that his
children did not have an active role in the businesses, “they’'re
just stockholders,” and that the businesses were set up this way
by his accountant “on account of tax purposes.” The debt or
collected rent for Central Devel opnent fromits tenants and even
personally sued an insurance conpany which it refused to pay
after one of Central Developnent’s properties was vandalized.
The debtor applied each year for Nashville Sound s |iquor
permt, and notified the Tennessee Al coholic Beverage Conmm ssion
in a March 211, [sic] 1995 letter that “[d]Jue to the resignation
of ny manager and assistant manager, | Ted C. Smth am managi ng
Nashville Sound, Inc.” [enphasis supplied]. Simlarly, the
debtor’s identity with Nashville Sound was so synonynous that in

an order entered in a lawsuit against Nashville Sound, the
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def endant was erroneously referred to as “Ted Smth,
i ndividually as the owner of Nashville Sound, Inc.”

Al t hough the debtor nmintains that he was just nanaging
these businesses for his children while they were away at
col l ege, this nanagenment began in 1985, covered periods of tine
in which his children were not in school, and apparently is
still continuing. The debtor’s daughter Melissa went to
Kentucky to college and has continued to reside there, wthout
any apparent active role in any of the corporations. Son Craig
has been away at both college and |aw school, graduating this
year from |aw school at the age of 34. While the debtor
testified that his son Bryan has run the businesses for the | ast
two years and since that tine he has only helped in an advisory
capacity, the evidence indicated that the debtor’s involvenent
with the businesses has continued even after his bankruptcy
filing on May 13, 1999. On May 25, 1999, the debtor paid the
$105 permt fee and signed the pernit for repair work on a
buil ding at 505 Orleans Street. The permt |isted the debtor as
bot h owner and contractor.

Simlarly, on Cctober 12, 1999, five nonths after his
bankruptcy case was comenced, the debtor again was the
applicant for Nashville Sound for a liquor permt from the

Tennessee Al coholic Beverage Conmi ssion, stating in the

40



application that he was enployed by Econony builders from 1990-
1999, even though his bankruptcy schedules did not reference any
such enploynent. The debtor downpl ayed the reference to Econony
Builders in the application, stating that it was a dormant
corporation. Yet, on July 22, 1999, again after his bankruptcy
filing, the debtor filed with the Tennessee Secretary of State
the annual report for Econony Builders, 1Inc. in which he
indicated that he was the president and his wife the secretary
of the corporation. In connection therewith, the debtor signed
a warranty deed on behalf of Econony Builders on February 29,
2000, transferring the corporation’s interest in a lot 1in
Washi ngton County, Tennessee to sone third parties. This sane
property had been quitclained the day before to Econony Buil ders
by Melissa Smith, the debtor’s daughter, and the debtor signed
the affidavit of val ue.

It is sinply all too convenient for the debtor that while
his own financial circunstances has declined such that all of
his assets have been depleted, the businesses owned by the
debtor’s children, which he forned and managed, have prospered.
According to the 1993-1998 incone tax returns for Nashville
Sound, the corporation has assets of $400,000 and gross sales
have ranged from $978,950 to $703,449. The 1994 tax return for

Econony Builders, the only one submtted into evidence, |isted
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assets of $414,437 and gross receipts of $356,778. Al though no
financial information was submtted with respect to Centra
Devel opnent, it appears from the testinony of the debtor, both
at trial and in his depositions, that Central Devel opnent owns
or has owned several pieces of real estate, including part of a
shoppi ng center, sone rental houses, a lot in Miurfreesboro, and
sonme Bristol Hi ghway property. The debtor, on the other hand,
has reported no incone since 1992 other than a m nimal anount of
interest inconme, a small anount of capital gain, and the $10, 000
from Appl e Hones Corporation in 1997.

In light of the success of his children’s businesses
attributable to the debtor’s managenent, the lack of sufficient
income to neet his expenses appears to have been a matter of
choice by the debtor. In a Septenber 16, 1993 deposition, the
debtor testified that he received anywhere from $300 to $500 a
week from Central Devel opnent, yet his 1993 tax return reported
no such i ncone. In an April 4, 1995 deposition, the debtor
stated that he received a salary fromhis children’s businesses,
yet neither his 1994 nor his 1995 tax return reflects any such
sal ary or incone. At trial, the debtor stated that he had not
received a salary during sone years because the corporations did
not always have sufficient funds with which to pay him but he

also testified that he did not pay hinself nore because he
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didn’t need nmuch to live on, his wife nade a good I|i ving.

One admtted benefit which the debtor receives from his
childrens corporations is the wuse of a 1990 Infiniti
autonobi l e, although there was no indication that the debtor
reported its personal wuse as incone in his tax returns
notwi thstanding his contention that he no |onger works for the
cor por ati ons. Furthernore, there was sone confusion as to who
actually owns the vehicle, which was indicative of the debtor’s
treatment of the various corporations as sinply his businesses.
In his 1997 deposition, the debtor stated that he believed the
vehicle was in the name of Nashville Sound, but at trial he
testified that he thought that Econony Builders was the owner,
al though it also could be in the name of Factory Housing, an
uni dentified business. In a late-filed exhibit to the 1997
deposition, debtor’s attorney advised that it could not be
determi ned what entity paid for the Infiniti, but that it was
owned by Factory Housing Qutlet, and the |ast insurance prem um
on the autonobile had been paid by son Bryan. The 1994 tax
return for Economy Builders lists the Infiniti as one of its
assets and states that it is used for business 100%

The fact that the debtor has run his children’ s businesses
on a full-time basis admttedly wuntil 1998, yet received no

i ncone therefrom since 1992, leads the court to believe that
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because of the debtor’s obligation to First Tennessee Bank and
then to the plaintiffs, he has either intentionally pauperized
hi msel f by not drawing incone or he has failed to disclose the
i nconme which he did receive. The debtor’s testinony in his 1993
deposition that he nmde from $300 to $500 a week from Central
Devel opnent and his testinony in his 1995 deposition that he
received a salary fromhis children’s corporations, yet none was
reported on his tax returns, suggest the latter. Furt her
evidence of the debtor’s efforts to inpoverish hinself during
this time period was his incurrence of the obligation to First
American Bank in 1994 in order to buy son Craig a condom niumin
Nashville. This |oan was taken out when the plaintiffs |awsuit
against the debtor was pending and at a tine when Craig has
numer ous assets, i.e., the corporations, and the debtor
al | egedl y had none.

In Zick, the Sixth Crcuit Court of Appeals upheld the
bankruptcy court’s dismssal of the chapter 7 case which had
been based on: (1) the debtor’s nanipulations reducing his
creditors to one; (2) the debtor’s failure to nake significant
lifestyle adjustnments or efforts to repay; (3) the fact that
the petition was filed in response to a creditor obtaining a
nmedi ati on award; and (4) the unfairness of the debtor’s use of

chapter 7 under the facts of the case. ld. at 1128. In the
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present case, the debtor’s obligations to the plaintiffs
represent 91% of his debt. The debtor has nade no efforts to
repay these obligations and in fact believes “in his heart” that
he does not owe them The debtor has for several years engaged
in a pattern of naintaining his business interests in the nanes
of his children, purposely pauperizing hinself in the process to
avoid his obligations to his creditors. H s contentions at
trial to the contrary were sinply not credible. Based upon all
of the foregoing, the court concludes that this chapter 7 case
was not filed in good faith. Accordingly, an order wll be
entered contenporaneously with the filing of this menorandum
opi ni on dism ssing the chapter 7 case of the debtor

FI LED: Septenber 1, 2000

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY COURT

45



